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ル教授であり、同大学CCELP（California Center for Environmental Law and Policy；環境
法・政策のためのカリフォルニアセンター）センター長であるダニエル・Ａ・ファーバー教授１








官のクラークとして、連邦最高裁では John Paul Stevens 裁判官のクラークとして勤務。その後、
Sidley& Austin 法律事務所で勤務した後、イリノイ大学で教鞭をとる。1981年にミネソタ大学
の教授となり、1987年にそこで初の、Henry J. Fletcher Professor of Lawとなり、2000年には
McKnight Presidential Professor of Public Lawに任命された。2002年にバークレー校ロースク
ール（Boalt Hall）に Sho Sato Professor（称号；ショーサトーとは日本人で最初 Berkeley ロー
スクールで教授になった人物）として招かれている。現在、本講演でも触れられている CCELP
のセンター長として研究・教育に携わるとともに、多数の論文を執筆されている。
2004年に教授は、Lincoln Constitution（2003年）の出版によって、Association of American
Publishers から2003 Professional Scholarly and Publishing Division を受賞している。さらにハ
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岡山大学大学院社会文化科学研究科　『文化共生学研究』第６号（２００８.３）
１　Sho Sato Professor of Law and Faculty Director of the California Center for Environmental Law and Policy
（CCELP）at the University of California, Berkeley




“Law and Public Choice: A Critical Introduction（1991）”（with Philip P. Frickey）
“Beyond All Reason: The Radical Assault on Truth in American Law（1997）”（with Suzanna
Sherry）
“Eco-Pragmatism: Making Sensible Environmental Decisions in an Uncertain World（1999）”
“The First Amendment（2002）”
“Desperately Seeking Certainty（2002）”（with Suzanna Sherry）
“Lincoln Constitution（2003）”
“Environment Law in a Nutshell（2004）”
“Modern Constitutional Theory（2004）”（with Alexander Aleinkoff, 他）
“A History of the American Constitution（2005）”（with Suzanna Sherry）
“Disaster and Law:Katrina and Beyond（2006）”



































































２　For a discussion of the limited federal role to date, see John C. Dernbach, U.S. Policy, in Michael B. Gerrard, Global
Climate Change and U.S. Law（2007）.  Much of the information in this article about state and local efforts comes
from other chapters in this book.
３　See Lawrence H. Goulder, California's Bold New Cliamte Policy, The Economist's Voice（September 2007）,
www.bepress.com/ev.
４　The question of whether agreements of this kind are valid is probed in Hannah Chang, Foreign Affairs
Federalism: The Legality of California's Link With the European Union Emissions Trading Scheme, 37 Env. L. Rep.
10771（2007）






























５　The basic constitutional rules are discussed in more detail in Roger W. Findley and Daniel A. Farber,
Environmental Law in a Nutshell  45-70（6th ed. 2004）
























６　Two cases illustrating this rule, both involving solid waste disposal, are City of Philadelphia v. New Jersey, 437 U.S.
617（1978）（state may not exclude out-of-state waste from disposal within its borders）; C & A Carbone, Inc. v.
Town of Clarkstown, 511 U.S. 383（1994）（county may not prevent waste generated within its borders from being
shipped to other states）.
７　For general discussion of preemption doctrine, see Ted Ruber, Preempting the People: The Judicial Role in
Regulatory Concurrency, 81 Chi.-Kent L. Rev. 1029（2006）; Paul S. Weisland, Federal and State Preemption of
Environmental Law: A Critical Analysis, 24 Harv. Env. L. Rev. 237（2000）;Caleb Nelson, Preemption, 86 Va. L. Rev.
225（2000）.
８　The most frequently cited preemption case seems to be Rice v. Santa Fe Elevator Corp., 331 U.S. 218（1947）.
９　See Crosby v. National Foreign Trade Council, 530 U.S. 363（2000）; American Insurance Ass'n v. Garamendi, 539
U.S. 396（2003）.
10 See Richard H. Fallon, Jr., The "Conservative" Paths of the Rehnquist Court's Federalism Decisions, 69 U. Chi. L.
Rev. 429, 460-461（2002）.
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供給に投資する資金を生み出すために消費者に課金します。
カリフォルニア州知事は、北東部の州で展開される炭素取引枠組み（REGGI：Regional















カリフォルニア公益事業委員会（California Public Utility Commission）は、温室化ガスに関し
て公益事業の規制を設定する際、潜在する憲法上の問題を意識していました。提案に反対する者
は、提案が様々な連邦法と抵触すると主張しました。「段階１の問題に関する暫定的意見：地球




11 Erwin Chemerinsky et al., California, Climate Change, and the Constitution, 37 Env. L. Rep. 10053, 10053（2007）.
12 For an overview of these federalism issues, see Kirsten H. Engel, The Dormant Commerce Clause Threat to
Market-Based Environmental Regulation: The Case of Electricity Deregulation, 26 Ecology L.Q. 243（1999）.  Engel
argues that "barriers to interstate commerce should be considered constitutionally permissible when they result
from state efforts to（1）retain the benefits of an incentive-based environmental market the state itself has
created;（2）prevent the loss, to other jurisdictions, of the benefits generated where citizens collectively invest in
industries using more environmentally sensitive production processes; or（3）stem the flow, to other states, of
conventional economic benefits that result when a state forces industries to internalize the environmental costs of
production and waste disposal."  Id. at 250
13 Order Instituting Rulemaking to Implement the Commission's Procurement Incentive Framework and to Examine
the Integration of Greenhouse Gas Emissions Standards into Procurement Policies, Decision 07-01-039（January 25,
2007）, available at http://ww.cpuc.ca.gov/PUBLISHED/FINAL_Decision/64072.htm. 




























14 See also Peter Carl Norbert [student note], Excuse Me, Sir, But Your Climate's on Fire: California's S.B. 1368 and
the Dormant Commerce Clause, 82 Notre Dame L. Rev. 2067（2007）（similar analysis of dormant commerce clause
issues）; Margaret Tortorella, Will the Commerce Clause“Pull the Plug”on Minnesota's Quantification of the
Environmental Externalities of Electricity?, 79 Minn. L. Rev. 1547（1995）（defending constitutionality of Minnesota
law favoring utility contracts with renewable sources）.






























15 Cal. HSC §433018.5（a）.
16 Ann E. Carlson, Federalism, Preemption, and Greenhouse Gas Emissions, 37 U.C. Davis L. Rev. 281, 294.（2003）.
17 People of the State of California ex rel. Lockyer v. GM Corp., N.D. Cal. C06-05755 （filed Sep. 30, 2006）.





























18 California v. General Motors Corp.,－－F. Supp. 2d－－, WL 2726871（N.D. Cal. 2007）.
19 The Congressional Research Service has concluded that California should qualify for a waiver, particularly in light
of Massachusetts v. EPA. See Report Finds California Has Strong Case to Get Approval of Vehicle Emissions
Rules, 38 Env. Rep.（Sept. 7, 2007）.
20 Massachusetts v. EPA, 127 S. Ct. 1438（2007）（holding that the state government had standing to challenge EPA's
refusal to regulate vehicle emissions of CO2 and that EPA's justification for its decision was invalid）.





























21 Id.127 S. Ct. at 1461-1462.
22 －－F. Supp. 2d－－（D. Vt. 2007）（no. 2:05-cv-302）.
23 Engine Mfrs. Ass'n v. South Coast Air Quality Management District（SCAQMD）（9th Cir. August 20, 2007）.


























24 This proposal for a rulemaking is now in draft as Agenda ID #6975（Rev. 1）.
25 The funding will establish a joint center called the Energy Biosciences Institute, involving Berkeley as well as the
University of Illinois.  See http://www.ebiweb.org/.
26 The Center's activities are described at www.law.berkeley.edu/centers/envirolaw/.
27 For information about the conference and additional documents relating to trading schemes, see
www.law.berkeley.edu/centers/envirolaw/capandtrade/.
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28 For a description  of the city's programs, see
http://www.sfenvironment.org/our_programs/topics.html?ssi=6&ti=13.
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